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'cf ~!4"16-lcocif ~ >1faqlcft cbT "fl1=f ~ tffil

Name & Address of the Appellant & Respondent

IVl/s. Swas_tilc Ceracon Ltd. Unit-4

al{ anfa sa 3r4la m?hr a oriits 3rramar & it as zr mt # uf zremfenfa ft
sag T am 3rf@ant at 3llfrc;r m :fRT&TUT~~ ~ "ffcITTIT % I

Any person aggrieved by this Order-In-Appeal may file an ai:;peal or revision application, as
the one niay be against such order, to the appropriate authori~y in the following way : ·

1'Blm fix¢ I'< cp]" '9;Rt!ffOT~ :
Revision application to Government of India:
(1) a€a 3qrzyca 3rf@fr , 1994 cCi' 'elm 3ifa Rt sag mg +ii a a
~ tfi <T cir '3cf-l:TRf * rer uvqh # 3iafa yrhru 3mat 'sra Rra, TT 'fRcffi,
fcm=r l=f';fld~. xlvl~ fcl-i:rrT, attft iRk, Ra taa,a f, { Rct : 110001 cITT
cCi' ~ 'mf?.'C! I .

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Fina.nee, Department of Revenue. 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) llf?i 1:1@' $1 6l'frr.maura }fl gr~ afar ? fa8t rvrI m 3RI ¢1'<\'.511-i
if "lfT fc\TT-ft 1~'1TfR 'ft ~ 'fjO-sl•lt'< H '1lc'f ~ \i'f@" ~ l=fl1f if, fat rurrt uT +Tuer i
'cfIB erg A=>x--1\ cJ)ff~ if m ~ •f1°-silll'< if 'ITT '1lc'f at ufaz a hr g{ es I

(ii) In case of any loss of goods· where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a war~house or in storage whether in a factory or in a warehouse.

(&) 11no * are faft ; zn r? PlllfRla ,mrr TR m ,mrr * fclP!J.Jf01 -~~~ace mm w 3naa zycn Rd # ma ii 'Gil' '+fffif a re fa#ht rz zr gag Plllffaa
81
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of un (;Xcisable ·material· used in the manufacture of the goods which are exported to any
country or territory outside tndia.

(c)
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tT 3TTfi1=f '3c:ll !<Fl cBT '3c:ll 1aa gen +ran # fg it s@l fez Hz cBT 11{ t Wx .
-~ ~ w ~ tTRT -qct mi=r· cf> :jctlRlcb ~. 3:rfrc;r ~ "ITTxT -crrfur err ~ "CIX m
mer ~-fclm~ (.=f.2) 1998 tTRT 109 wxr~~ ~ ml
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there uncer and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) cfirifm Gc:ll1ct.-i ~ (~) PllH1c1cr11, 2001 cf> frrlfl1 g siaf Raf[{e qa igr
~-a 'ff at 4fit #, )fa 3mat a 4f am2r hfa fa#fa cfFl l=fffi cfi -ifuR ~-~ -qct
37fl set 8t at-at ,fii er fr 3ma fhn ult alRGg1 Ura er gar <. T
qangftf a iafa err 3s-< fefRa #t # qrr # rd # rrr €ts- arr #l vft
ft et aRg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of.
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfaGr 3maaa arr uet ica van va ca ra za mm mm it at wra 2oo/­
#ha 41al #6t urg ch uj via+aa VG m 'ff 'GllTcIT 'ITT cTT 1000 /- c#f ffi :f@R c#f
s O
The revision application shall be accompanied by a fee of R.s.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

ft zca, #tr slaa zrca vi ara an9lRtu nznf@au a qR rfc­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #tr 3qr€a zrca 3rf@u, 1944 # nr 35 oft/s-< iaifa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) 3r@hat m ft zrcn, #€tu Gara gen vi hara rat#tu urn@a
(free) t ufa 2ju #if8at, 3rarar i sit-2o, q #ea sRaza arras, urvf1 ,
31i51-1&1cillc{-380016.

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 38_0 016.

(2) #tu snea zrc (srft) Rraat, 2001 c#f t1RT 6 cfi ~ ffl ~--~-3 if frrtlfffif
fa; ar4a a41Ra nafeai alt nu{ ar@ a f@g 3rat fa mug am?r ta uRaii fa
iJffiT ~~ c#r lTilT, 6lf1'rf c#r lTI1T 3IR wrrm 7T'lfT ~ ~ 5 m m ~ cB1i t c®
~ 1ooo /- ~~M° I IJf'ITT ~ ~ c#r W., 6lf1'rf c#r lTI1T 3IR WITm 7T'lfT ~
ug 5 m 'llT 50 C1T& aclJ 'ITT at 6q; sooo/- #ta au#t ±tftt sei qr zrcen 6t l=fM,
6lf1'rf c#r l=fM 3IR wrrm 7T'lfT ~ ~ 50 m ul Ga vnt ? asi u, 1000o / -m
~M° I c#f ffi fl61ll¢ xRrltctx cfi rfR 'ff ~-811fclict ~ ~ cfi °'{i)q if ~\of c#f ~ I "lf6
Ire5n a fat R@a nr4fa IH?f cfi ~ c#r ~ "cbT 'ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty I penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place wherethe bench of the Tribunal is situated · · •-.

'i
't

0



... 3 ...

(3) zu sa~ "I{ ~ ~~ ciTT~ ~ i m~~ 3ncm * 1mr -c#rn ciTT :rmr,~
~ ~ fcp-m ufAT ~ ~ q&f cfi iM ~ 'lrf fclj ~ ~ ciTT<T ~ ffi cfi fmr <l~ ~
=mrzf@eawt at ya 3al qr !a vat at qa 37) fcljm mmT t I

In case of the order covers a number of order-in-Orignal, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

. ,

(4) nu,tau zyca 3rf@,fzI 4970 rent vizitf@rd #t~-1 cf> 3"@T@ ~ TTITT! ~
. ~ 3ITTcR <TI q 3nag qenfe,Ra fufa If@rant are r@ta # va 4Ra T
s.6.so ht a nruraa gyca fact tral I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) 0 ail i#fer +ii at fiaua a fuii at sit ft eu 3naffa fa \J[@T t
"GTT ft gs, 4hr sq1a z[ca vi taa a4l#tu +ruf@aw (riff@fer) f.rlll=r, 1982 ~

Rea &Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) 4am ra, he4tar 5eurz ra vi hara 3rd4tr If@raw (git4a) h ,fr 3rdi hmi ii
)4r 3euT ala3r@)fr, &&yymr 39#a 3iau far+iszr-) 3f@1fr# 2&v(2s&¥ ft
izn 29) fcai: s€.a.2a8y Gtm)" fcm'Rr~, ~Q,Q,'d m'I" 'l:ITTfO a iaiirhara as aftr,
n£k, zu ef@# a{ qa-fr 5ma+ 3rear &, qrf grmt a 3iaa sra #staat
3rhf@a 2aufaat«av 3f@rat
a#=4r 35ul gaviaah 3iviaa fara area " fear grf@a

(i) mu 11 tr m~~~
(I) rd 5a # ft we war «fr
(iii) ~ am fdl,aJ-11ct('I~ m ~ 6 m .3RfJRf ~~

__, 3milaug Rhzmthman fa4tzr ctt. 2)~.2014 t:; 3masqa f@a 3r41zr1frath
-wr!l:T~ t=~ 3-@T -cm :,m qi)-~~Mt

0

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is clso made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zu3am2rh ufa 3rd qf@Mawrahmirn 3rzrar ra arvs fanfea gtaanfeT
m 10% 4rarer u ail szihaa c;as Fclc.ttR.Rm~ c;asm 10%~lR '4n -al"~i I

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of.the duty demanded where duty o- duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

Mis Swatik Ceracon Ltd (Unit-4), Ceramic Zone, Khatwad Road, AT & PO Dalpur,

Ahmedabad-Himmatnagar Highway, Ta. Pramtij, Dist. Sabarkantha, Gujarat (hereinafter referred

to the appellant) filed an appeal against the Order-in-Original No. 17/D/RNR/VHB/2016-17 dated

22.08.2016 (hereinafter referred to as "the impugned orcer) passed by the Assistant

Commissioner of Central Excise, Gandhinagar Division, Ahmedabad-III (hereinafter referred to

as "the adjudicating authority").

2. The appellant is engaged in the manufacture of Ceramic Glaze Floor Tiles falling under

Chapter 69 of Central Excise Tariff Act, 1985 and holding Central Excise Registration. The

appellant's factory premise and other sister concern units located at other places were searched by

the Central Excise Officers on 08-10.07.2015, on the basis of information that the appellant had

indulged in gross negligence to the obligations cast upon them under Central Excise procedures.

During the course of search at the factory premise of the appellant, the central excise officers had

taken physical stock of finished goods lying in the factory and i1 was observed that 1242 Nos of

Ceramic Glaze Floor Tiles of various Grade and Size lying excess as compared to stock report as

on 07.07.2015. The said goods valued at Rs. 10,39,910/- (Rs.5,71,951/- after 45% abatement) was

found not accounted for in their books and accounts. The saic entire stock of finished goods

found excess lying in the factory premises was seized on the reasonable belief that the same was

intended to be cleared without payment of duty. After investigation, a Show Cause Notice dated

23.11.2015, proposing for confiscation of seized goods and imposition of penalty under Ru le 25

of Central Excise Rules, 2002 was issued. This SCN was adjudicated vide impugned order,

wherein the seized goods were ordered for confiscation with an option to redeem on payment of

fine ofRs. 1,43,000/-. Further, a penalty ofRs.71,494/- was impcsed on the appellant.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that there was

no evidence of any clandestine removal or pointing to malafide on the part of appellant; that

improper accountable ofgoods and shortage of finished goods fund during stock taking was due

to clerical en-or and bonafide mistake due to daily mass productin and clearances; that there was

no malafide intention to clear the excess goods clandestinely without payment of duty and no

concrete evidence brought on record in this regard; that merely on presumption and assumptions.

it could not be said the goods are meant for clandestine removal; and that in view thereof, fine

and penalty ought to have been set aside. The appellant has cited various case laws in support of

their arguments.

4. Personal hearing in the matter was held on 19.04.2017 and Shri Nilam A Shah appeared

before me, on behalfofthe appellant. He reiterated the averments made in their grounds of appeal·

and submitted various case laws in support.

5. I have carefully gone through the facts of the case narrated in the appeal and other

relevant documents. The case relates to confiscation of seized goods valued at Rs.5,71,951/-.

found not properly accounted; and consequent imposition of redemption fine and penalty.

6. Rule IO ofCentral Excise Rules, 2002. inter alia, stipuli:.tes that:

1) Every assessee shall maintain proper records, on a daily basis; ina legible manner
indicating the particulars regarding description of the goods·producedor mamufactured.
opening balance, quantity produced or manzifactured, il1ve11tory ·_ijf goqds,_ quantity 1

·«1 ...-.·
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removed, assessable value, the amount ofdutypayable andparticulars regarding amount
ofduty actuallypaid.

(2) The first page and the last page of each such account book shall be duly
authenticated by the producer or the manufacturer or his authorized agent.

In view thereof, the appellant, a registered manufacturer, was under legal obligation to maintain

proper records of production, mentioning opening balance, quantity manufactured, inventory of

goods, quantity removed etc on day to day basis, duty payable on removal and duty actually paid.

Further, the appellant was required to authenticate each account book, and was obligated to

preserve records of last five years. In the instant case, the Central Excise officers, on visit to the

factory of the appellant on 8-10.07.2015, noticed that the appellant had not accounted for 1242

Nos of Ceramic Glaze floor Tiles in their requisite register. I observe that despite getting

registered with Central Excise Department, the appellant accepted having not accounted for the

said goods placed under seizure, as mandated in rule IO ibid.

7. It would be pertinent to look at the relevant excerpts from Rule 25 of the CER 2002:

RULE 25. Confiscation andpenalty. - (I) Subject to the provisions of section I1AC of
the Act, ifanyproducer, manufacturer, -

(u) removes any excisable goods in contravention of any of tne provisions of these rules or
the notifications issued under these rules; or
(b) does not account for any excisable goods produced or manufactured or stored by
him; or

(c) .

(d) contravenes any of the provisions of these rules or the notifications issued under these
rules with intent to evadepayment ofduty,

then, all such goods shall be liable to confiscation .....

8. The difference between two independent provisions 25(1)(b) and 25(I)(d) ibid needs to be

highlighted. Any excisable goods, if not accounted, are liable to confiscation and the intent to

evade duty is not a necessary prerequisite for the same. Therefore, in view of findings at Para 6

above, all excisable goods found available as unaccounted al the time of search were liable for

confiscation, in consonance with the provisions enumerated in rule 25(1b) of the CER, 2002.

The appellant has cited clerical mistake for their failure to non-accounted goods, as required

under the law. This reason for contravening the law is not tenable Non account of finished goods

in the stock register indicates lack of bonafide on the part of the appellant and such

contraventions and omissions need to be seen in the context of the serious nature. These facts

compel me to hold that the provisions of Rule 25(1)(d) ibid also are attracted independently, to

hold confiscation. Therefore, no interference is required to be made in the impugned order with

regard to order of confiscation of seized goods.

9. The appellant cited various case laws in their favour, holding that mere non-

accountal does not attracts confiscation and penalty thereof, which is distinguishable. I observe

that there is catena of decisions that non-accountal of finished goods in stock register attracts

confiscation and penalty under Rule 25 (1) (b) of CER 2002 anc mens-rea is not required to be

proved. In this regard, I further observe that the adjudicating authority has relied on decisions in

the case of [i] CCE Vs Kumar Industries-2010(26I)ELT 546-Ti Del]: [ii] S.K.Sacks Pvt Ltd­

2011 (266) ELT 259 (Tri-Del]; [iii] CCE VIs Orissa Concrete & Allied Industries Ltd-2010
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(261) ELT 173-Ti.Del] [iv] Shree Shyam Pulp & Board Mills Ltd-2014 (309) ELT 497-Tri.

Del]. All the cited decisions are squarely applicable to the facts of the instant case. In this regards,

I also further rely on the decisions ofPrincipal Bench, CESTAT New Delhi in the case of [i] MIs

Kuna! Enterprises -2014 (303) ELT 547; [ii] M/s Micro Super Cables (P) Ltd-2012 (283) ELT

303: and[iii] decisions of Hon'ble CESTAT, Ahmedabad in the case of CCE V/s Gujarat Texpin

Ltd-2009 (234) ELT 167; [iv] MIs Salon Ceramics Ltd -2008 (232) ELT 525. In the case of M1s
-

Salon Ceramics Ltd, the Hon'ble Tribunal has observed that "Confiscation, penalty and

redemption fine - Excess physical stock found on verification in comparison with

production shown in RG-1 - Huge difference attributed to cierical mistake by appellant ­

Explanation not convincing though interesting - Confiscation ofexcess goods deserves to

be upheld although there is no evidence ofclandestine removal."

I 0. Further, failure to non-accountal of finished goods by the appellant clearly attracts

penalty under the provisions of Rule 25 of Central Excise Rules, 2002 which stipulates a penalty

not exceeding the duty on the excisable goods in respect ofwhich such contravention has been

committed, or rupees two thousand, whichever is greater. Looking into the facts of the case. I do

not find any merit to interfere the quantum of redemption tine and penalty imposed.

11. In view of above discussions, I reject the appeal filed by the appellant and uphold the

0

impugned order.

Attested

.ls
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.
To.
MIs Swatik Ceracon Ltd (Unit-4),
Ceramic Zone, Khatwad Road, AT & PO Dalpur,
Ahmedabad-Himmatnagar Highway, Ta. Pramtij,
Dist. Sabarkantha, Gujarat

swaC-
(30IT 2In)

3gr (3r4er -1)
Date: 205/2017

o

Copy to:

I. The ChiefCommissioner, Central Excise Zone, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-III.y3. J"he Addi.IJoint Commissioner, (Systems), Central Excise, Ahmedabad-III

4. The Dy./ Asstt. Commissioner, Central Excise, Division-Gandhinagar, Ahmedabad-III
. Guard file.

6. P.A file.


