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Arising out of Order-in-Original; 17/D/GNR/VHB/2016-17 Date: 22.08.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A’bad-ll.
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Name & Address of the Appellant & Respondent
M/s. Swastik Ceracon Ltd. Unit-4
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Any person aggrieved by this Order-ln-AppeéI may file an agpeal or revision application, as
the one may be against stch order, to the appropriate authority in the following way : -
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Revision application to Government of India :
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0] A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue. 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of un uxcisable' material used in the manufacture of the goods which are exported to any
country or territory outside India. ‘
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there uncer and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copies each of.

the OlO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Fs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) S Swed geb AT, 1944 %Y g7 35— 09T /35— B eI~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regidnal bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated e e
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In case of the order covers a number of order-in-Orig nal, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filed to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under

section 35F of the Central Excise Act, 1944 which is &lso made applicable to Service Tax

under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
_ be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, ‘Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules..

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. '
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6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of.the duty demanded where duty o- duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.” A
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M/s Swatik Ceracon Ltd (Unit-4), Ceramic Zone, Khatwad Road, AT & PO Dalpur.
Ahmedabad-Himmatnagar Highway, Ta. Pramtij, Dist. Sabarkantha, Gujarat (hereinafter referred
to the appellant) filed an appeal against the Order-in-Original No.17/D/HNR/VHB/2016-17 dated
22.08.2016 (hereinafter referred to as “the impugned orcer) passed by the Assistant
Commi_ssioner of Central Excise, Gandhinagar Division, Ahmedabad-IIT (hereinafter referred to

as “the adjudicating authority”).

2. The appellant is engaged in the manufacture of Ceramic Glaze Floor Tiles falling under
Chapter 69 of Central Excise Tariff Act, 1985 and holding Central Excise Registration. The
appellant’s factory premise and other sister concern units located at other places were searched by
the Central Excise Officers on 08-10.07.2015, on the basis of information that the appellant had
indulged in gross negligence to the obligations cast upon them under Central Excise procedures.
During the course of search at the factory premise of the appellant, the central excise officers had
taken physical stock of finished goods lying in the factory and it was observed that 1242 Nos of
Ceramic Glaze Floor Tiles of various Grade and Size lying excess as compared to stock report as
on 07.07.2015. The said goods valued at Rs.10,39,910/- (Rs.5,71,951/- after 45% abatement) was
found not accounted for in their books and accounts. The saic entire stock of finished goods
found excess lying in the factory premises was seized o'n the reasonable belief that the same was

intended to be cleared without payment of duty. After investigation, a Show Cause Naotice dated

23.11.2015, prdposing for confiscation of seized goods and impesition of penalty under Rule 25 -

of Central Excise Rules, 2002 was issued. This SCN was adjudicated vide impugned order,
wherein the seized goods were ordered for confiscation with an option to redeem on payment of

fine of Rs. 1,43,000/-. Further, a penalty of Rs.71,494/- was impcsed on the appellant.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that there was
no evidence of any clandestine removal or pointing to malafide on the part of appellant; that
improper accountable of goods and sho]“tage of finished goods fcund during stock taking was due
to clerical error and bonafide mistake due to daily mass production and clearances; that there was
no malafide intention to clear the excess goods clandestinely without payment of duty and no
concrete evidence brought on record in this regard; that merely on presumption and assumptions.
it could not be said the goods are meant for clandestine removel; and that in view thereof, fine
and penalty ought to have been set aside. The appellant has cited various case laws in support of

their arguments.

4. Personal hearing in the matter was held on 19.04.2017 and Shri Nilam A Shah appeared

before me, on behalf of the appellant. He reiterated the averments made in their grounds of appeal’

and submitted various case laws in support.

5. I have carefully gone through the facts of the case narrated in the appeal and other
relevant documents. The case relates to confiscation of seized goods valued at Rs.5,71,951/-.

found not properly accounted; and consequent imposition of redemption fine and penalty.

6. Rule 10 of Central Excise Rules, 2002. inter alia, stipulztes that:

1) Every assessee shall maintain proper records, on a daily basis; in a legible manner
indicating the particulars regarding description of the goods-produced or manufactured.
opening balance, quantity produced or manufactured, inventory of goods,.quantily
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removed, assessable value, the amount of duty payable and particulars regarding amount
of duty actually paid.

(2) The first page and the last page of each such account book shall be duly

authenticated by the producer or the mnianufacturer or - his authorized agent.

In view thereof, the appellant, a registered manufacturer, was under legal obligation to maintain
proper records of production, mentioning opening balance, quantify manufactured, inventory of
goods, quantity removed etc on day to day basis, duty payable on removal and duty actually paid.
Furthe:r, the appellant was required to authenticate each account book, and was obligated to
preserve records of last five years. In the instant case, the Central Excise officers, on visit to the
factory of the appellant on 8-10.07.2015, noticed that the appellant had not accounted for 1242
Nos of Ceramic Glaze Floor Tiles in their requisite register. I observe that despite geiting
registered with Central Excise Department, the appellant accepted having not accounted for the

éa_id goods placed under seizure, as mandated in rule 10 ibid.
7. It would be pertinent to look at the relevant excerpts from Rule 25 of the CER 2002:

RULE 25. Confiscation and penalty. — (1) Subject 1o the provisions of section 11AC of
the Act, if any producer, manyfacturer, ...... -

() removes any excisable goods in contravention of any of tne provisions of these rules or
the notifications issued under these rules; or

(b) does not account for any excisable goods produced or manufactured or stored by
him; or '

(d) contravenes any of the provisions of these rules or the notifications issued under these
rules with intent to evade payment of duty,
then, all such goods shall be liable to confiscation .....

8. The difference between two independent provisions 25(1)(by and 25(1)(d) ihid needs to be
highlighted. Any excisable goods, if not accounted, are liable to confiscation and the intent to
evade duty is not a nécessary prerequisite for the same. Thereforz, in view of findings at Para 6
above, all excisable goods found available-as unaccounted at the time of search were liable for
confiscation, in consonance with the provisions enumerated in rale 25(1)(b) of the CER, 2002.
The appellant has cited clerical mistake for their failure to non-accounted goods, as required
under the law. This reason for contravening the law is not tenable Non account of ﬁnished goods
in the stock register indicates lack of bonafide on the part of the appellant and such
contraventions and omissions need to be seen in the context of the serious nature. These facts
cdnﬁbel me to hold that the provisions of Rule 25(1)(d) ibid also are attracted independently, to

hold confiscation. Therefore, no interference is required to be made in the impugned order with

regard to order of confiscation of seized goods.

9. The appellant cited various case laws in their favour, holding that mere non-
accountal does not attracts confiscation and penalty thereof, which is distinguishable. 1 observe
that there is catena of decisions that non-accountal of finished goods in stock register attracts
confiscation and penalty under Rule 25 (1) (b) of CER 2002 anc mens-rea is not required to be

proved. In this regard. | further observe that the adjudicating authority has relied on decisions in

the case of [i] CCE Vs Kumar Industries-2010(26NELT 546-T+=i Del]: [ii] S.K.Sacks Pvt Lid-
2011 (266) ELT 259 (Tri-Del)]; [iii] CCE V/s Orissa Concrete & Allied Industries Ltd-2010
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(261) ELT 173-Tri.Del] [iv] Shree Shyam Pulp & Board Mills Ltd-2014 (309) ELT 497-Tri.

Del]. All the cited decisions are squarely applicable to the facts of the instant case. In this regards,

I also further rely on the decisions of Principal Bench, CESTAT Mew Delhi in the case of [i] M/s -

Kunal Enterprises -2014 (303) ELT 547; [ii] M/s Micro Super Cables (P) Lid-2012 (283) ELT
303: and([iii] decisions of Hon’ble CESTAT. Ahmedabad in the case of CCE V/s Gujarat Texpin
Ltd-2009 (234) ELT 167; [iv] M/s Salon Ceramics Ltd -2008 (232) ELT 525. In the case of M/s
Salon Ceramics Ltd, .the Hon’ble Tribunal has observed that “Confiscation, penalty and
redemption fine - Excess physical stock found on verification in comparison with
production shown in RG-1 - Huge difference attributed to clerical mistake by appellant -
Explanation not convincing though interesting - Confiscation of excess goods deserves to

be upheld although there is no evidence of clandestine removal.”

10. Further, failure to non-accountal of finished goods by the appellant clearly attracts
penalty under the provisions of Rule 25 of Central Excise Rules, 2002 which stipulates a penalty
not exceeding the duty on the excisable goods in respect of whicl: such contravention has been
committed, or rupees two thousand, whichever is greater. Looking into the facts of the case. | do

not find any merit to interfere the quantum of redemption fine and penalty imposed.

11. In view of above discussions, 1 reject the appeal filed by the appellant and uphold the

impugned order. \
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Date: 2405/2017
Attested

(Mohanan W“ o

Superintendent (Appeal-1)
Central Excise, Ahmedabad

BY R.P.A.D.

To.

M/s Swatik Ceracon Ltd (Unit-4),

Ceramic Zone, Khatwad Road, AT & PO Dalpur,
Ahmedabad-Himmatnagar Highway, Ta. Pramtij,
Dist. Sabarkantha, Gujarat

Copy to:

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-111

3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-11]

4. / The Dy. / Asstt. Commissioner, Central Excise, Division-Gandhinagar, Ahmedabad-111
! Guard file.

6. P.A file.
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